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RECEIVfD

FEDBW. COMMIJlICATlONS COMMIS5ION
0FPa t:I ntE SECRETARr

Re: Ex Parte Presentation in WT Docket No. 96-98

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

Dear Ms. Salas:

Pursuant to 47 C.F.R. § 1.1206, the Real Access Alliance, through undersigned counsel,
submit this original and one copy of a letter disclosing an oral and written ex parte presentation in
the above-captionedproceeding.

On November 23, 1999, the following representatives of the Real Estate Alliance met with
Christopher Wright, Jane Halprin and Joel Kaufinann of the Office ofthe General Counsel:

Gerard Lavery Lederer

Michael Carvin
Matthew C. Ames
Nicholas P. Miller

Building Owners and Managers Association,
International

Cooper, Carvin & Rosenthal;
Miller & Van Eaton, P.L.L.C.; and
Miller & VanEaton,P.L.L.C.

The meeting addressed access to buildings by telecommunications providers. The attached
written ex parte presentation, which was given to the Commission staffat the meeting, summarizes
the matters that were discussed in the meeting. Mr. Wright was also given a copy ofthe comments
and reply comments filed by the Real Access Alliance. I N.o. of Copies rec'd

No. of Copies rac'd 01 Ust A8CDE
UstABCDE ----
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Please contact the undersigned with any questions.

Very truly yours,

By

cc: Chirstopher Wright, Esq.
Jane Halprin, Esq.
Joel Kaufmann, Esq.
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REGULATION OF BUILDING ACCESS IS UNNECESSARY AND
THE COMMISSION HAS NO AUTHORITY TO ADOPT SUCH REGULATIONS

• Regulation Is Unnecessary Because the Market Is Working.

~ The CLECs themselves admit that they are rarely denied access, and have not identified
building access as a material risk factor in their securities filings.

~ The CLEC industry has grown enormously in a short time without regulation of building
access.

~ Real estate is a highly competitive market: owners grant access because they recognize
value of providing tenants with telecommunications options. CLEC anecdotes are not
evidence of market failure, but of the market working.

~ Based on the record before the Commission, it would be an abuse of the Commission's
discretion to regulate access to buildings. Home Box Office, Inc. v. FCC, 567 F.2d 9
(D.C. Cir. 1977).

~ Why extend regulation to an unregulated sector of the economy?

• The Commission Has No Jurisdiction or Authority Over Building Owners.

~ The Commission lacks jurisdiction over real property ownership in general, even when
the property is used in a regulated activity or might have an incidental effect on a
regulated activity. See Regents v. Carroll, 338 U.S. 586 (1950); Radio Station WOW v.
Johnson, 326 U.S. 120 (1945); Bell Atlantic Tel. Cos. v. FCC, 24 F.3d 144] (D.C. Cir.
1994); Illinois Citizens Comm. for Broadcasting v. FCC, 467 F.2d ] 397 (ih Cir. ]972).

~ Building owners as such are not engaged in communications by wire or radio.
~ Even if the Commission has jurisdiction over wiring owned by building owners, it has no

authority to act against building owners because no provision of the Act confers such
authority. The Commission has acknowledged that building owners are not subject to its
"regulatory scrutiny." Amendment ofPart 68 ofthe Commission's Rules Concerning
Connection ofTelephone Equipment, Systems and Protective Apparatus to the Telephone
Network, CC Docket No. 81-216, First Report and Order, 97 FCC 2d 527 (1986) at ~ 14.

~ The Commission's ancillary jurisdiction does not extend to entities over whom the
Commission has no jurisdiction to begin with. GTE Service Corp. v. FCC, 474 F.2d 724,
735-36 (2d Cir. 1973); Illinois Citizens Committee, 467 F.2d at 1400.

• The Commission Has No Authority To Impose Public Utility Style Regulation of
Building Access, Even if such Regulation Were Justified.

~ The Commission is not empowered to enforce the antitrust laws, except with relation to
Title III licensees. United States v. Radio Corp. ofAmerica, 358 U.S. 334 (1959);
Communications Act, §§ 313, 3]4.

~ The Federal Trade Commission has recognized that building owners do not have market
power. Premerger Notification, Reporting and Waiting Period Requirements, 61 Fed.
Reg. 13666, 13674 (March 28, 1996). Building owners compete directly for tenants with
other owners and must meet their needs to succeed.
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~ Tenants are not "locked in." Every year, approximately 20% of office tenants and over a
third of apartment residents move.

• Section 224 Does Not Apply to Facilities Located Inside Buildings.

~ Section 224 was never intended to include access to buildings, and has never been
interpreted to do so.

~ Building owners, and not utilities, own and control ducts and conduits inside their
buildings.

~ Utility access rights inside buildings are not rights-of-way because they typically take the
form of licenses and leases. Although easements may sometimes constitute rights-of­
way, licenses and leases do not.

~ In any event, utility access rights are defined by state law, and the Commission cannot
alter existing property rights.

~ Because of the enormous variety in the terms of access rights, the Commission cannot
effectively use Section 224 to achieve its policy goal.

• Any Attempt To Impose an Access Requirement Would Violate the Fifth Amendment.

~ Any nondiscriminatory access requirement effects a per se physical taking. Loretto v.
Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982); GulfPower Co. v. United
States, No. 98-2403, 1999 U.S. App. LEXIS 21574 (11 th Cir. Sept. 9, 1999).

~ The Commission cannot adopt a rule that effects a taking without express authority from
Congress. Bell Atlantic Tel. Cos. v. FCC, 24 F.3d 1441 (D.C. Cir. 1994). Congress has
not given the Commission general authority to effect takings, nor has it authorized the
Commission to establish a mechanism to compensate building owners for property
occupied by CLECs.

~ The Commission cannot expand utility access rights under Section 224 without effecting
a taking in a large number of cases.

~ Even the CLECs acknowledge that in certain cases a forced access requirement may
constitute a regulatory taking, because owners have investment-backed expectations.

• The Commission Cannot Extend the OTARD Rules to Common Areas and Nonvideo
Services.

~ The current OTARD rules are invalid because Section 207 was merely a directive to use
existing authority to preempt certain governmental and quasi-governmental restrictions,
and the Commission has no authority over building owners. For the same reason, the
Commission cannot extend the rules to nonvideo services.

~ The Commission has correctly recognized that to extend the rules to common areas and
restricted use areas would violate the Fifth Amendment.
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Tll(' pole nttn('hllH'llt. policics find IH'neticcs of utilitics owning or COIl­

trolling poles arc gl'lIel'fllly unrcglllated at the prcsent tillle, Currently
only 0111', Strrte-ColllJ(~ctictlt-actllall.v regulates pole attachment llr­
J'HIIg<'111I'llts, while ill allother eight Statcs, rcgulatol'y authority ap­
p:11'('lIt1y ('xists Illlt has not Ilcen excrcisl'd-Cn,lifol'llia, Hawn,ii,
l\'l','rr<la, ;\!:lska. Hhollc Island. Vrl'lllOllL New .Tel'sr\,. alld New YOJ'k.
A('I'ording to a, rl.'Crllt sll1'\'eycon<lllctell by the Clillllnissioll'S Cable
TI'!I'YisiOIi HIlI'I'rrll, l'nt.it'h'd "('a\)l(' Tp]('\'isioll Poll' AtlacllIlH'IIt.­
St atc L,u\, :llld ('Olll't Cnsl's," "ery fl'W Sta tcs ha \'e spl'ci fie st:dlllol"Y
p,'ol'i"ions gOl'crlling attaclllllents to utilit.y polcs. Only Hi Stn,(es,
illt'llldiJlg 1'111' District of Collln\bin, npprfll' to hltH' enacted statllt.ory
rrlltllority "'hich lllfly Ill' of SllfTicil'nt bl'cadth to p(,],lIlit l'rgnlatioll by
all appropl'iate Strrte body,

JUHISlllCT!ON;\T, JUS!.s FOr: FCC HI':(;UL;\TlIlN

j\forrt)\'rl', tJl('. Fcckral COnlll1llllicatlOns Commission has recentlv
r]l'rjlJrocl that it. hns no ·lll'isdict.ion nnd(T the COJlllYlunications Act 0'£
nn 1, as aTlll'nl PI , to J'l'gll atp, po r attaelJlll0,nt. aud condllit rental ar­
l'f1n!!I'lliI'llts Il('t\\'('0n CATV sysh'Jl)s and nOlltpl('p!H)lll'. or tclrphone
ntiliti(,s, (('1I1ilm'71ia 1I'af('7' aild 7'1'11'711/071(', Co., d aI" 40 RR. 2d
41!) (1!fi7).) This dccj,;ion "'ns the result of o\'('r](l Fnrs of pl'()('ecd­
in!!s in ",hil'h th0 Commission (':-'::llllinl'll the C:-.:tl'llt and natll!'l' of its
ju;·j"llic! iOJ1 0\'('1' C;\TV pole attachlll0nts, Till' COllllllissioll'S decision
notrd tJlat, "'hile the Communications Act confl'ITPd upon it expansivc
po\\'crs to ]'('!~1I1at0 all fonns of l'l0ctriral cOIl1J1llll1icntion, \Vhcth(~r bv
tell'pholle, tdrgraph, cnble or radio, CATV pok ntt:tchmrnt. n,l'nlngc­
)llrllts do not constitlltr, "comlllllnication by wiJ'e or mdio," and Me
thlls br,"ond the scope of FCC authority. The Commission reasoned:

'I'lli' hrt lIwt. cable opr.rators ha\'(\ found in-pl:II'e faC'ilitil's
('Oil \'('11 i,'nt. OJ' 1'\'I'n nrcr~~n 1'\' fol' IIlriJ' husine~~I's is not, slilli­
cjell!. h:1~is 1'01' linding th:\l: till' ]I'asillg: or Iho~e !'aI'ilitil'S isY--\ 'I'i 1'1' OJ' J'n d io COlllllllln icn t ions, If snell wl'!'e f he case, Wp might

~f\ he cn,lle(1 upon to regubtc access anll chn,rges for lise of plIIllic
nlld pri,'at(\ ronds IlI1(1 right or ways rssPlltial 1'01' the In.ying
or 11'il'l', or ('\'I'll ac('(\ss ancln'lds for antelllla si(l's,

]n nd'lition tlle Commission conl'llidecl tlmt there wf\S no I'C[\SOn to
s('pnl'f\1l' I'rsolllliol1 of th(\ plll'ely I('ga,l qllesLiol1 of jurisdiction Oil t.he
basis of ,,,l]('t hcr t he party owning 01' eontroJIing the pole was a tcle­
pl)[llH\ or nOl1trlpphone compa,ny.

Thr ('oJlllni11re Iwlieves that S, 1G4-7, a,s repnl'trll, will rrsolve this
illl'i~di('tionnl impassE', by ('1'ratin!T within tlln FCC an ndminist.rnJive
forllJl1 fol' 111(\ l'CSollltiOli of CATV pol[\ attac,hments disputC'.s an(1 by
prompting: thl' sryernl Statrs, shonld they wish to involve themselves
in tlll's(' 1l1~l!tCI'S, to devC'lop their o"lln plrrns frco of Fedeml
pl'rsC'l'i pi ions. '

'1'11(\ cnJnll1ittrr l)('li('ws tllnt Fr(]rl'nl invol'"l'll1rnt. ill pol(', nttnellll)cn(,
n1'1':1 IIg'l'llH'lif " s!lnlllil S('I'\,l' two slll'('inl'. ilih'!Te]:1tI'<1 jlllJ'pOSl'S: Tn I'S­
1:)1,li~h :1 1I11'I'h:lllisI1I wlH'l'rhy 1I1lrnil' pol0 nI1:1I'11111('nl. pl'adil'('s lIlay
\,OIlW 1111111'1' 1'I,\'il'\\' 1111(1 S:lllrtiOIl, :lncl to Illinilllizl' thl' 1·Il'rd, of llnjllst
or 1l11I'rfl"on;\1,k pole nttachl1wnt. practices Oil the willer development
of ('nhle te]l,,'i;,;ion sC'nicr to tl)(' pnblic.
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The ba,sic design of S. 1547, as reported, is to empower the FI'\lrml
Communications Commission to exercise regulatory oversi,!!ht. ovcJ' tho
arrangement.s between utilities and CATV systems in 11l1Y caso \\'hero
tho pa1ties themselves are unable to reach n mutul,llly' satj,sfado~y
arrn,llgemcnt and "here a State or more local l"'t'guln,tol'y lOl'ltlll lS
IlTHlvaiIablo for resolution of disputcs between these parties, S. 1;')47,
a,s I'rport('d, accomplishes this design in the, most clirret and lrast.
intl'llsivc. mal1llC1', Fl'llcml involvempnt in pole attachlTll',nts nlatlers
will occur only where space on fl, utility pole has been dcsign:tled an(l
is actually beIng used for COlllll1un.icatiolls services by "'i 1'0 or ('II ble,
Thus, rcgnrdless of whether tho owner or controller of the polo is al1 \
entity engrrging in the provision of communications sen'icc by \\'it,C', i [
provision has been made for attachment of wire communicatilills a
COlllllHmications nexus is established sufiicicnt to jllstify, in a juriStli!'­
tiollnl srllsr, tho intervention of the Commission. The uncJrrlyinl! con­
('rpC of S. 1fj,n, as reported, is t.o assure that the commnnications "pllcr
on utility poles, crea,te(l as a result of private agreement between nOIl­
trlepJtolle companirs antI tclcpholle companirs, 01' betwcrn nOll(ell'­
phon(\ COIJlpanil's a,nd cable television cOlTlpnl\ies, be I1lfide lll'il.ilabl\'.:iI
,1W,;t, ilnu rcasonlthlr, raCcs, and ulllle1' just anll reasollablo tenns aml
conditions, to CATV systems.

S. IG47 as re )orte<1 stO)S short ' 0' thr )l'ovision ~l(\
S )f1cr to GAT Wlr or rndio commllnications" . e or that l'olrs
(,OJ1stJtnte "instrllll1l'lltahties a,cilitirs, a) )amtus." et I'\' crUii'ii'i­
U'JI a 0 wire COmm11l11CaJOns (as usrdll1 sectlOn. n, 0 1r nlllll1l\­
Illeahons Act, 47 O.s,C, 15:1 (a) ), HO\\'evrr, S, 1547, as reported, d()l'Sl
('.xp.nnd the COJ1lmissioll's authority over entitirs 1I0t othel'\\'ise sll!,jtod
to FCC jllris<liction (snch as electric powercompanirs) an(l ovcr pl':Lt:­
tices of communications common carriers not otherwise suhjrct to FCC
rrgll1:l.t.ion (prillciprtlly tl)('. intT'nstatc prn.ctices of intrrstntr or i1l1rll-
stnl(1 h\kp1Jonc cOJrlpltnies), This ex mnsion .' , ('Iilator' :111-
thol'i r' - ' ", iJ'(~lIlllscT'jhel anI ext-en I a far a::> is ne('('~:':lI'Y

to )cl'mit, th : 1l1mlSSlOn 0 lllVO vo Itself in Tan ement.s aty(:;'T'llIg
t 1 )rovision of ll!.ll y P nJcal c to 1 s~~.

EVl'n III t· 11S IllstnJ\(,('. " ,) ,as !'rpol'ted, (10<'1'; not COllt<'1l1]l l\ (l a ('on­
linllillg din'd, illl'ol\'rlll('nt. hy tl\(\ COllllllissioll ill a]J CAT\" po1c' :11­
hlch 1111'1 It, nl'l'flngelllrn ts, FCC r<'gll1at ion ,\, i]J occllr ollly "IV JJ('11 [\ 111 iii t ."
01' CATV systeln invokes the pOWNS C'onfel'l'Cll by S, l!Hi, as repnl'j,'d,
to h'ar a,ntl l'l'sol\'l' C'olll[Jaints l'rlatinp: to the rates, tel'lIlS, and (,ol\,li­
tions of pole attudunents, The Commissioll is not cmpowrl'eu to prc­
scribe rates, terms, and conditions for CATV pole attachmrnts .!!'l'll­
era,]ly. It III ny, hO"l\,evpr, issue guidelines to he lIsed in (ll'tl'rllli"ing
,\,11('1]1('1' tho rates, llmns, n,lId conditions for CATV pole at tncIlIlll'lll.s
arc. illS!. f\ncl reasonable in n,ny particular easp.

~roreovl'r, the COllllll issioll's j 1Il'isdietiollal reach e:\tl'IHls on 11' 10
t.J1050 l'ntiti.r~ which participato'in the provision of comn,lIl1licat'iolls
SP:lr,(1 on lItd.lty poles. Thus, an electric power compltny ,\'llIc1l own:-; (11'

('on(1'()ls.~l,lItI11t.Ypol('. would he snlrjeet to FCCjurisdietion ollly il'l 110

l)J'rl'ollildIOI1S :11'(1 Ill('t.: (1) the powrr company SllllT'es its pole wit Ii a
(l'll'phl,JlIl' ('OlllllllIlY, 01' oth('.l' comlllllllications rlltity; and (2) a ('nl,Je
11'!IWI';101l s.vstl'nl sha,l'l's the cOJ1lmuninttions space on t.!lr pol<' Willi
tlll' tl'll'pho",o utility or other COllllllullicatiolls entity, 01' occupies tlle
I:Ollllll1l1l1C:ttlOllS spuce alone. All electric power company owning 01'

I
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coJllr()llillg":1. po10 Oil which 110 ('OlllllJllllirfitiollS sparr has beell drsig­
11:1(.N] '1"01l1(1110t lIe suhjr('t to FCC jUl'isdiction. S, 1!i ..H, as l'eported,
d(){'s not H'st "'itlJin a CATV s,rstrm operator a right to access to a
lItilit,\' pole, 1101' does t]w bill. as !'I'ported, require a P(}\\(~I' cOlilpany
to dedic:!f0:t port,ion of its po10 plant. to cOl11JDlInications USe.

It hns brim made clear in testimo11Y by CATV industry repl'csenta­
tin's to this committee tll!lt access to utility poles docs not in itself
(,ollstitllte :t proulelll' among othrr l'f'asons brcallse CATV offers an
i!H'ome-pl'Oducing' use of an othrnrisr ullproductive and often sur­
plus portion of plant. CATV industry representatives rstimatc that
nhollt, 1!i pl'l'('('nt of all utility pole's ownet1 01' controlled by rlcctrie
P(l\I"f'l' COlllp:111irs nr<>11ot, occllpied 1))' trleplione comp:lllirs as ,vel I. and
that, C,\TV "yStf'IlIS fil'e nln'ady 1Ill:1cllr<1 to a high [wI'c('ntage of thesl'
po\l'er poles in communities selTe(1 by cablr\ television,

,rbilr. S" ];')±I, ns J'('pOl'trd, d00s not l(leTislat(l. a 'Ilarnlltee of access
hv (~AT\' S."stpI11,~ to utility poles, the COlll1l11ttrp rccoglllzPs t l[lt 1, lS

l'Oll('('IYnLJlp, Illnt. a, 1l0lllPlrp!lolle lItility which I'llnE'ntly providc's
C.\TV pole nltnrll!nrllt spn('(! migllt discontinlle stIf:h provisiol1 simply
ill oJ,]pr 10 :noid FCX' 1'<,!!1I1:1tiol1, Thp rOllllllittrr l,rlil'HS that 1111C)e!'
:..;, ],"'+1, as j'('llol'tpd, thr C0l11111issioll cOlild d('(l'l'll1ille that slICIt ron­
c111d ,\,0111d I'Oll.~1 itlltp all IInjllst OJ 111l1'f':lS011:I!)lr ]IJnct icC' nlld take
:1 [lpmpl'i:dr :1l'I ion 111)(111 a filirlilll! 111:lt C.\TY pO/I', nUadlluPllt rights
"-el'll di~I'OlltjJIIlPII solrJ1' to nnlid jllrjsdictiol1.

FIII't.!J<'l'/l)o]'['. ~. 1;')-1:7, as I'rpol"tP(1. wOllld 1101 I'I'( l1im the Co111 III is­
~ion. ns If s II rl III I, ,O? 0111111 (/t(,I' (/1/(, e 1'7) lOne 00. uecIslOll,
lioted aum'e, "to ]'(lg'lIlate access alld charges 101' use of pllblIc alld j)fi­
]illc I'Onris nllr1 !'l"ht-oi-\\'ays essenhnl for the In 'JlleT 01 WIre, 01' evcn
:Iccess and l'l'nts or all rlllla SItes, Ie COlllmUllIcatlOns spnce must
:11 read ,1' 11ft \"P, hrrn estabhshed, mean ing that FCC j urisrliction arisrs
only \\'hrrr n polr, dllct, conrluit, OJ' right-of-"'a,Y llrLS nlrrarly been
dl',"otpr! to rOlllnlllnicntiollS IIS0, anrl the ('Olllllllillicntiolls spac(\ Illllst
:111'(\a.1." 1)(1 O('l'llpil'(l h~" n cnhk jpl('\'i~iol1 S."st(1111. ] [rlll'(\ allv lJ'()h)01I1S
p,lrl:lillillg to j",,.;tridi,'(' r:1S('I11('I1I,.; of IIt.ilit \" 1011'S nlll "'II'('S 01" !' ll'i­

\:li f' PI'OPP!'". 0,;rJ'cisn of I'whts 0 . rllll111'1It I OInall1, :1.ssi""lla]lility of
01<;(,I1I1'lIt s or ot 1f'I' ncr 111Sl1ollS 0 !'J!' It,-o '-wa 'ar(\ IPyol1d t Ir ,<;I'OpO
"I' F(:C e, 10 I' nUlII' 11I1I'IIf.jlll,jsclil'l lOll. IIV III'qlllSllOl1 0 lillI'

1
1~:"dlf""r"\\'lIY 1I"1'( 1'1 )y a ('a) I' (~O'III!,III1Y i.s I Ill' r1il"I'I'1. 1'l',,-,!,ollslIlilily o'r
111:il ('!)lllplilly, ill il('('OI'<I:1II('(' "'itll 101'111 JILIVS. S. l:'il7, as n'pol't(l(l, is 1I0t
illfellrl('r1 to dis! Ilrb sllch llmttl'I'S ill allY way.

";'1',\'1'1': Oil f.(W,\[, C,\TV 1'0 Ll'; ,\T'J',I('"j1II';NT W,:(;tTJ,ATION

,';;,1.">4-1 , as I'rpol'te(l, prl'ln iIsallY Sta('r ,,"hich l'0gl1 lates the rates,
11'1'111". nnd conditiOIlS fat' CATV pole attachmcnts to precmpt the
FI"]I'l'nl ('Olllllllilliealiolls Commissioll's ]'cgllilltioll of polr. attnc1l­
JIII'IIfi' ill Ilul! :-;1:111', TIl(l cOllllllitfpp ('olJ.siricrs tll(~ Illattel' of CATV
po!p ntt:lc]'IlII'llfs to 1)(' esscntially local illllatlll'r, alJ(1 that. the variolls
~lntr nllil lorn] l'pgn1ntol'v hmlirs ,,'11ic1l I'rg"lIhtr. otllel' jll':lctirl's of
Il'kpIiOll\' :lIId ('It'elric IItilitil's ill'(, IJl'ttCl' rljllippcdlo J'('glr]ail' ('1\'1'\'
1",](' :ltl:ll'1I1I1I'llls. H(lg'1I1:lIioll ,s1loilld he Vl'sl(ld \I'illl tllOs(\ PPJ'SO!lS ilt'
:1!2.'('lI<'ies Illosl 1':llllili:J1' with 1111' lo(':d 1\llril'0l1nH'11t witl,ill whirh lItjli­
tit'S i1llrl (':11)11' t()]('\"j,~iol1 systems oprmte, It is ollly because such State
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or lor;a I rrgillation cUl'I'ently docs 110t widely exist that Federal supple­
mClltal regulation is justified.

However, the framework for such State and local rcglllution is
already in place. CATV systems and electric power and telephone
utilities arc subject, in varying degrees, to local or State regulation in
numerous ways. State and local public service commissions and other
agencies already possess a wealth of experience in regulaLing intra.­
state power and telephone companies. CATV systems are granted
franchise permits from the officials in the communities in which they
operate. Several States have cable television commissions which per­
form l'egulatory functions in addition to those performed by the com·
munity franchising authorities.

l\en~rtheJess, in the absence of regnlation by these State and l?Cal
authorities of CATV pole attachments, the Federal Com/llllniclltlOns
Commission should fill tlte regulatory vacuum to assure that rates,
terms, and conditions otherwise free of governmental sc!'utiny are
asscssed on a just and reasonable basis. The committee looks to a
replacement at' interim FCC jurisdiction by the States and localities
concerned with the orderly growth of cable television. Since this is
a I'elatively novrl isslle ill mally States, there will he a time before
mnny assert CATV pole attachment jurisdiction. Most States will
l'riJllirc special lrgislation in order to empower their utilily commis­
sions \rith the requi~ite authority. Some States may wish to conduct
studiC's 0 f loca 1 needs prior to considering legislllti ve nction. There
is, too, the possibility that some States may not choose to regulate in
this area.

S. IG47, as reported, establishes a simple notification process
whereby a State may recapture CATV pole attachment jurisdiction
by certi fying to the Commission that it regulates the rates, terms,
auu conditions for CATV pole attachments. The bill as reported
111i1 kes cleaT that the Commission shall be foreclosed from regnlatioll
with respect to pole attachments in any State which has so certified to
t he Commission. Heceipt of such a certification from the Stat<> sha II
be cOllclusive upon the Commission. The FCC shall defer to any State
l'l'g'ltl:Jf 01'1' progrfllll opr.mting under color of Statl'llaw, evrTl if dr.bate
01' !ilig"III\OIlIl( the Sla(elpve] is ill [ll'ogl'C'ss as to tllo nlltJlol'it.~· of thn
~1:l11\ OJ' \(wllluo(ly 1~) cal'ry alit a CATV pole attachmont ~'oglllntoJ''y

program. Howcver, Slllce the purpose of the bill as reported IS to crente
a forum that is, in fact, available to adjudicate pole attachment dis­
plltes, State preemption of FCC jurisdiction would not occur if a
Stal<> only had authority to rc~tllate in this area bllt was not actually
implementing that authority. Thus, if a State is regulating, or is pre­
pared to regulate upon 11 proper request, the FCC is prrempted.
Litigation challengi11g the State's authority would not affret. that
preeJnptio~lunless the l:evicwinF, comt or other autlt?~ity ~acl imposed
a st ay 0 f State regulatIOn ren<llnl! outcome of the lItIgatIOn.

S. 1547, as reported, unlIke the bill ns introduced, imposes no rate­
Srltjll~ forJnula upon the States, The committee believes thnt th(' Statps
,~II()"ld 11:11'{' IW1XiJlIIIIll flr.xibility to develop a reglllatory rrsponse to
polr :dlacillnent problrms in accordance with perceive(l State or local
nC'rds nllc1 pl'ioritirc;. The committee is of the opinion that no Frc1eral
f0l'l11ula cOllld accommodate all the various locallleeds and priorities I-


